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Opening remarks

• Corporate governance is the act of governing a 
company

• Governing a company is the responsibility of the 
directors

• The track record for corporate governance in many 
companies is poor – why?



Three fundamental questions

• Why are non-executive directors needed? 
• Who is eligible and available for the role? and 
• How should they be sourced?



The importance of NED’s

• Cadbury: they …. bring an independent judgement to bear 
on issues of strategy, performance and resources including 
key appointments and standards of conduct

• Higgs: they improve company performance and 
accountability

• King 3: they provide objective judgement independent of 
management on issues facing the company.



Does one size fit all?

• The structures and needs of individual companies 
vary so much that a prescription is difficult.

• AFEP and MEDEF (2003) say it is actually 
“undesirable”.

Nevertheless NED’s are an essential requirement for 
every company board to function effectively, 
irrespective of how the company is structured.



The qualities of an ideal “NED”

• Companies Act 2008 – prescribes who they CANNOT be – juristic 
persons, unemancipated minors, insolvents, delinquents, etc –
technical grounds

• But what about moral character and ethical values? 
• Presumably after a period of not having moral character or ethical 

values, they would eventually fall into the “disqualified category” – a 
bit like closing the proverbial stable door?



Qualities of the ideal NED, cont.
The ideal NED should have a combination of at least the following:
• A significant track record of achievement in business at a senior management level;
• An independence of mind and clarity of thought;
• A specialised commercial or relevant technical expertise;
• An ability to question incisively;
• A control element/ability to enforce governance at board level;
• An ability to offer strategic guidance to the business;
• A set of skills the company may not have already;
• Ideally, but not necessarily, a governance qualification.
• Impeccable, independently verifiable references; and
• Availability in terms of time commitment – 34 days per year per directorship



Independence is key
The Companies Act  defines two separate categories of directors:
• a non-executive director is one who is not involved in the day-to-day management 

of the company and is not a full time salaried employee of the company or any of its 
subsidiaries; 

• an independent director is one who is a non-executive director, does not represent 
the interests of any shareholder, is not employed in the company or its subsidiaries 
in any way and has no contractual interests in the company or group.

The distinction is largely blurred because non-executive directors tend to fall into both 
categories.



“Resume independent” – the “cookie cutter approach” – Codes of 
Governance
Again defined “negatively”
An independent director should NOT
• Have been an employee of the company in the last 5 years;
• Have had a material business interest in the company for the last 3 years;
• Receive income from the company other than directors’ fees;
• Participate in the company’s share option/performance related remuneration or pension 

scheme;
• Have close family ties with company advisers, directors or senior employees;
• Have conflicting cross directorships;
• Represent significant shareholders;
• Serve as a non-executive director for more than 9 years with the same company.



Or Independent in spirit? 
Geach – a state of mind as opposed to a state of being!
Some of the negatives have negative consequences. 
• “in practice the issue of independence may lead to the appointment of directors who 

are so far removed from the business that they simply do not know what is going 
on, and this could have unfortunate consequences for the well-being or 
sustainability of a company.”

• “The continued appointment of a director who is experienced in the matter of a 
company’s business is far more useful and will have far greater positive impact on a 
company’s sustainability than a newcomer who is appointed solely because he or 
she is independent and new.”

True independence is: “the director is in law obliged to serve the interests of the 
company to the exclusion of the interests of any nominator, employer or principal”.



The responsibilities of non-executive directors
Apart from the statutory duties (i.e. fiduciary, skill and care, etc), there are practical 
issues on which a director must spend time:
• Preparation for meetings;
• Making objective, sound decisions relating to the company and its business;
• Being open minded, free and frank in expressing their opinions, without fear of 

reprisals (Regal Private Bank and Levenstein); 
• Engaging in meaningful debates;
• Being committed to decisions made as a Board;
• Continuously seeking expert information to keep abreast of the latest developments 

in the areas of the company’s operations;
• Be informed on relevant laws and regulations;
• Utilizing the expertise they possess to the good advantage of the company.



Why is there a problem?
• Restricted, shallow pool leading to multiple directorships (how many directorships 

can one person legitimately handle (e.g. RAF))
• Reluctance amongst high quality candidates because of burden of responsibilities 

and non-commensurate remuneration (average remuneration = R362 000 per year or 
± R10 647 per day x 34 days)

• Lack of preparation for the role
• Poor selection procedures
• Need for continuing professional development to cope with myriad changes



Deepening the pool
Renewable resources?
• Owner-managers of small, unrelated companies who could apply their skills in a bigger board 

role;
• Heads of non-profit organisations;
• Divisional managers of companies;
• Fellow directors may provide names of potential board members;
• Annual reports of other organisations;
• Network forums;
• Advertisements in local, regional or national newspapers;
• Brochures, personal letters, e-mail, pamphlets and the company website can be used to recruit 

appropriate board members with the relevant skills.
• Graduates from Corporate Governance programmes e.g. Chartered Secretaries Southern 

Africa



Learning to swim in the pool
NED’s need to be:
• Prepared for the role by attending recognised programmes of learning. Preparation is 

not to be confused with induction which, though as important, should be the 
responsibility of the host company on appointment;

• Developed through CPD incorporating keeping up to date with changes in the legal 
and regulatory environment; 

• Given a clear, demonstrated message on the meaning of independence; 
• Professionally recognised.



Summary and Review

• Why do we need NED’s? – good corporate 
governance

• What is an NED? – definitions define the nots
• How do we find NED’s? – renewable and sustainable 

resources
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